
• ADOPTED BY THE RIO NUEVO
MULTIPURPOSE FACILITIES DISTRICT

BOARD OF DIRECTORS
July 13,2005

RESOLUTION NO. 2005-08

RESOLUTION APPROVING THE AMENDED INTERGOVERNMENTAL,
DEVELOPMENT AND LEASE AGREEMENT FOR RESTORATION, OPERATION AND
MANAGEMENT OF THE HISTORIC FOX THEATRE.

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE RIO NUEVO
MULTIPURPOSE FACILITIES DISTRICT, AS FOLLOWS:

SECTION 1: The Amended Intergovernmental Development and Lease Agreement for
Restoration, Operation and management of the Historic Fox Theatre, attached to thjs Reso lution
as Exhibit 1, is approved.

SECTION 2: The District Chair shall execute, and the District Secretary shall attest to,
the Amended Intergovernmental Development and Lease Agreement for Restoration, Operation
and Management o f the Historic Fox Theatre.

SECTION 3: The various District officers and employees shall perfonn all acts
necessary or desirable to give effect to this reso lution.

PASSED, ADOPTED AND APPROVED this 13th day of July ,2005.

APPROVED:

Chair
Rio Nuevo Mul tipurpose Facilities
District Board

APPROVED AS TO FORM:

~a. ;t~2Ir
Counse l
Rio Nuevo Mu lt ipurpose Fac ilit ies
District Board

ATTEST:

Secrctar
Rio Nu 0 Multipurpose F
District Board

REVIEWED BY:

Director
Rio Nuevo Mul tipurpose Facil ities
District
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ADOPTED BY THE
MAYOR AND COUNCIL

Jul y 6. 2005

.,

RESOLUTION NO. 20136

RELATING TO INTERGOVERNMENTAL AGREEMENTS; AUTHORIZING THE
MAYOR TO EXECUTE ON BEHALF OF THE CITY OF TUCSON THE
AMENDED INTERGOVERNMENTAL AGREEMENT BETWEEN THE CITY, THE
RIO NUEVO MULTIPURPOSE FACILITIES DISTRICT, AND THE FOX
TUCSON THEATRE FOUNDATION ENTITLED INTERGOVERNMENTAL
DEVELOPMENT AN D LEASE AGREEMENT FOR RESTORATION,
OPERATION AND MANAGEMENT OF THE HISTORIC FOX THEATRE; AND
DECLARING AN EMERGENCY.

BE IT RESOLVED BY THE MAYOR AND COUNCIL OF THE CITY OF

TUCSON, ARIZONA, AS FOLLOWS:

SECTION 1. The amended Intergovernmental Development and Lease

Agreement for Restoration, Operation and Management of the Historic Fox Theatre

(" IGA"), attached to this Resolution as Exhibit 1, is approved .

SECTION 2. The Mayor shall execute, and the City Clerk shal l attest to, the

amended IGA.

SECTION 3. The various City officers and employees shall perfonm all acts

necessary or desirable to give effect to this Resolution.

SECTION 4. The City Manager may execute such other documents as may be

required to give effect to this Resolution and the amended IGA.

I AOOI09~ O_DOCI}
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SECTION 5. WHEREAS, it is necessary for the preservation 'of the ' peace,

hea~h and safety of the City of Tucson that th is resolution become immediateiy

effective, an emergency is declared to exist, and this resolution shall be effective

immed iately upon its passage and adoption.

PASSED, ADOPTED, AND APPROVED by the Mayor and Council of the City of

'- -.

Tucson, Arizona ,_~J"u'l1:Ly-,6?",c...f2 !!COO~5,---__

MAYOR
ATTEST:

~jitd

APPROVED AS TO FORM:

CITY ATTORNEY

Llttec
1iJ;!f;.12005 11 :17 AM
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Certificate ofCferk..

• City ofrrucson •

State q/.Jlnzona
Countyq/tPima

I, Kathleen S. Detrick, the duly appointed and qualified City Clerk of the

City of Tucson, Arizona, do hereby certiftJ that the foregoing is a true and correct

copy of Resolution No. 20136 which was passed and adopted by the Mayor and

Council of the CihJ of Tucson, Arizona, at a meeting held on lui)! 6, 2005 at which

a quorum was present.

In Witness Whereof, I have hereunto set my hand and affixed the seal of

the CihJ of Tucson, Arizona on luly 18, 2005.

Total of~ pagels) certified
(Exhibit 1 not included)

<>IC:vc-ity Clerk
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AMENDED I NTERGOVERNMENTAL, D EVELOPMENT AND LEASE

AGREEMENT FOR RESTORATION, O PERATION A1"1D MA NAGEMENT OF

THE HISTORIC Fox THEATRE

T HIS AG REEMENT is entered into by and among the Clty of Tucso n ("Tucson '.'), the Rio
Nuevo MUlt i l~urpose Fac ilities DisHict (" Distri ct"), and the Fox Tucson Theatre Foundation
(" J;~ox"). Tucson, District and Fox are sometimes collectively referred to in this Agreemen t as
the " Pa rti es".

RECITALS

A. Tucson is a munjcipaJ corporation of the Stale of Arizona.

B. Disuict is a multipurpose facilities district established pursuant to Arizona Revised
Statutes (A.R.S.) § 48-4201 et seq. to revitalize Rio . uevo, the heart of downtown Tucson.
financed in pan with tax increment financing in accordance with A.R.$. § 42-5031 and
§ 48-4237.

C. Fox is an IRS-recognized 50 1(c)(3) Arizona non~profit orgallJzation governed by a
volunteer Board of Directors and a pai d professional Executive Director.

D. Fox owned the his to ric Fox Theatre local,ed at the northeast corner of Congress Street and
Church Avenue in dow ntow n Tucson (the "His to r ic Fox T h eatr e" ), and more particularly
descnbed in paragraph 1 be low, prior to conveyance!o the District.

E. Fox deslres to restore the Historic Fox Theatre to approximate ly Its origi nal appearance
and function , and has req uested District funding 10 ass ist in accompl ishing this restoratlOll.

F. District and Tucso n desire to provide funding and assistance in suppo rt of the restorat ion
of the Historic Fox Thentre.

G. District's financia l partic iparion in the rcsloration of the Historic Fox Theatre requi res
compliance Wll h A. R.$. § 48-4204(B}, whic h provides that facilities funded by a multipurpose
fac il ities district must be ow ned by Ihe districi or publicly owned. ~

H. Due to fox's non-profi t status, the Historic Fox Theatre is currently exempt from property g
ta'{es. District ownership will continue the Historic Fox Theatre's ex.emption from property f9,
la'{es, and Fox's non-profit status wi ll ca.use its lease of the Historic Fox Theatre from District to
be exempt from payment of government property lease ex.cise taxes ("GPLE'r") prescribed by ~
Arizona Revised Statutes sec tion (AR.S. §) 42-6201 et. seq. Howeve r, Fox's assignment of its 1
interests or exercise of its repurchase oplion could affect the Historic Fox Theatre's property tax d
or GPLET exemption, and Fox may be responsible for payment of o ther government
impositions, such as the busi ness improveme nt dislrict ("B ID") taxes.

I. This Agreement is intended to be all of the fo llowing:

{AOO10936 DOCl)
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(1) An intergovernmental agreement pursuant to A.R.S. § 11 -952 for purposes of the
joint exercise of governmental powers by Tucson and District; and

(2) A development agreement between Tucson and fox'pursuant to A.R.S. § 9-500.05 for
purposes of determining developmem rights and obligations; and

(3) [Intentionally Deleted]

(4) A lease of the Historic Fox Theatre from District to Fox or an entity which is owned
or controlled by Fox with an option co purchase; and

(5) An operation and management agreement between District and Fox or an entity
which- is owned or controlled by Fox concerning the use and operation of the Historic Fox
Theatre.

J. District has the authority to acquire and dispose of property and interests in property
pursuant to A.R.$. § 48-4203.

K. The Parties hereby expressly find and detenuine that the tenus of this Agreement are
justified based on the other conside rations provided under this Agreement, including without
limitation the rights and liabilities conferred and imposed on the Parties and the economic
development benefits. to the community resulting from this Agreement"

L. This Agreement amends and restates and supercedes in its entirety that certain
Intergovernmental, Development and Lease Agreement for Restoration, Operation and
Management of the Historic Fox Theatre, entered into among the parties on or about December
4, 2002, as modified by First and Second Amendments thereto (collectively, the "Initial
Agreement").

M. The District paid Fox Three Million Dollars out of the District's tax increment financing
received pursuant to A.KS § 42-5031 and § 42-4237 which was used for COSts of acquisition
and initial rehabilitation work performed by Fox respecting the Historic Fox Theatre premises.

AGREEMENT

Now, THEREFORE, BASED ON THE FO;REGOING RECITALS, WHICH ARE mCQRPORATED HERE AS

TIiE JNTEl'ITION OF THE PARTIES IN ENTERING INTO TIllS AGREE!>1ENT, and in consideration of the
terms of this Agreement, the Parties hereby agree as follows:

1. Premises. The property and improvements which are the subject of thIS Agreement are the
premises located at 17 and 27 West Congress Street and a vacant lot at or about 38 N. Church,
Tucson, Arizona, more particularly described in Exhibit 1 attached to this Agreement
(collectively the "Historic Fox Theatre premises"), and the Star Building (collectively referred to
as the "Star Building"), located at 30 North Church Avenue, more particularly described in
Exhibit 2 attached to this Agreement, which is not part of the Fox Thearre premises . The ,~
Historic Fox Theatre consist of the land and all improvements existing or to be constructed on ~
the land described in Exhibit 1, and any additional adjacent land and improvements acquired by lSI
Fox during the term of the Lease and used as an ifltegral part of the Historic Fox Theatre. Any Q
such acquisitions by Fox shall not increase the financial ~bligations of District or Tucson beyond I
the funding provided.by this Agreement. Fox shall pay any fi nancial obligations imposed by 5
operation of law On District or T ucson as a result of such acquis itions .

[AOOJ093e>.DOCl l
HISTORIC Fox THEATRE RESTORATION AGREEMENT
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2. Duration oj Intergovernmental Agreement. The portions of thI s Agreement that constitute
an intergovernmental agreement between Tucson and District shall continue until District cease,!,
to eXIst or until the one year anniversary of the end of the Lease Tenn (as hereafter defi ned).
whichever occurs first

290323
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3. Effecr oj Districr Dissolution. If District is dissolved, District" s rights and obligations
under th15 A2reement shal l automaticallv transfer to Tucson, and Fox and Tucson shall thereafter- -
be "the Parties" for purposes of this Agreement.

4 . Tax Increment Financing and Funding Obligations.

(a) . After Fox has compl ied with Subparagraph (b) and the District receives an
adequate amount of such tax increment fundi ng , proceeds of a sale of taxable bonds
secured by such tax increment funding, or borrows from the Tucson Industrial
Development Authori ty, for the purposes of fundi ng this Agreement, District shall :

(i) provide Fox Five Mil iion Six Hundred Thousand Dollars ($5,600,000.00) out
of any tax increment fi nancing received by Distri ct pursuant to A.R.S. § 42·5031 and
§ 48-4237. which shall be used or contributed (directly or indirect ly) only for actua l
costs of Historic Fox Thealre restoration and tenant improvements conducted under
the construction COntract with Concord Companies , Incorporated ("Concord"). Fox
shall repay this investment as fo llows:

(A) Fox shall pay the District Four Million Five Hundred Thousand Dollars
($4500,000.00) over a fifteen (15) year period beginning on the date Tucson
issues a final certificate of occupancy as follows:

( I) One year after such date and each year thereafter for fifteen (I5) years,
Fox shall pay the Distnct an amount equal to the excess of all revenues Fox
has received from its operations and fund raismg over expenses. less a
percentage of such amount to be determined by the District for cash on hand
to be retained by Fox.

(II) If in the five '(5) year period beginning on such date, and in each 5
(five) year period thereafter for fifteen (1 5 ) years, the annual amoun t of funds
Fox has paid the DistricI pursuant 10 Paragraph 4(a)(i)(A)( I) does not equal
One Mil lion Five Hundred Thousand Dollars ($ I,500.000.00), Fox shall pay
the District the di fference between One Mill ion Five Hundred Thousand
Dollars ($ I ,500,000.00) and the amount Fox has actually paid the District.

(B) At the end of the fifteen (15) year period. Fox shall pay to the District an
amou nt to be detennined by the District based on the outstanding balance of the
amoum paid to Fox pursuant to Paragraph 4(a)(i) less the amount paid by Fox to
the District pursuan t to Paragraph 4(a)(i)(A) plus the imerest accumulated on the
debt service of the funds prOVIded by the District pursuant to Paragraph 4(a)(i).

(ii) establish an account in an amount not less than Five Hundred Thousand
Dollars ($500.000.00), to be called the "Construction Contingency Account", that
will be provided by the District to Fox to be used or contributed (d irectly or
indirectly) to pay for significant construction cos ts that are not contemplated by the
construction contract with Concord. T he balance, if any, of such account to be paId to

(AOOI093600CIl
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Fox after a certificate of occupancy is issued by Tucson for the Historic Fox Theatre.
to be deposited in the Operating Reserve Fund. .

(b) Prior to funding the amounr pro.....ided by SUbparagraph (a)(i). Fox shall perform the
fo llowing:

(i) Deliver to the tenant under the Lease an irrevocable ass ignment of the contracts it
has with Concord and Erickson, Leader. and Associates.

(ii) In a fonn acceptable to the District, assign and subordinate all construction
managemem rightS and responsibilities of the Historic Fox Theatre contained in its
contracts with Concord and Erickson. Leader, & Associates to the tenant under the Lease.

(i ii) Hire and retain a develoPfllent director approved by the DIstrict.

(iv) In a form acceptable to the DisL;ct and Tucson, provide a conditional tax credit
equi ty investor commitment letter from National Trust Community Investment Fund LLC
to the District acceptable to the District to fund the renovation of the Theatre , such
amount to be determined by the District.

(v) Deliver in a fonn acceptable to the District a wrinen commitment requiring Fox to
transfer ownership of the Star Building to District by special warranty deed, subject to al l
liens and encumbrances and those title matters set forth in Exhibit 2. upon the earlier of
Fox 's refinancing of the mortgage financed by Bank One and secured by a deed of trust
on the Star Building or eighteen (I 8) months after the date of Fox's receipt of the funds
described in SUbparagraph (a)(i), which Star Building is not part of the Historic Fox
Theatre Premises , but an adjacent vacant lot is pan of the Historic Fox Theatre and such
adjacent vacant parce l will be transferred to the District free from the Bank One
mortgage. Upon transfer of the Star Building, Fox. shall continue to, and the wrinen
commitment shall require that Fox, pay all amoums reqUired pursuant to any liens and
encumb rances and shall hold the D istrict and Tucson harmless should Fox default on any
such liens and encumbrances. Payments on all indebtedness secured by the Star Building
shall be considered to be a financial obligation of Fox pursuant to Paragraph 32. Fox.
may use and occupy the Star Building pursuant to the terms of this Agreement. The
District shall transfer ownership of the Star Building back to Fox upon Fox's successful
repayment of the funds provided under Paragraph 4(a)(i). For a period of ten (10) years
after the date the District transfers owne rship of the Star Building back to Fox, in the
event that Fox desires to sell or lease this propeny, Fox shall first offer such sale or lease
to the District.

(c) Not later than 3 (three) months after the funds described by Subparagraph (a)(i) are
provided to Fox, Fox shall complete the following:

(i) Provide proof to the District that all vacancies on its board of directors have been
filled.

(ii) Fox shall amend its Alticles of Incorporation, Bylaws, or both if necessary, in a
fonn satisfactory to the District, to require the following:

( I) That the Board demonstrates to the satisfaction of the District that Board
membership has qualifications in capital campaign and fund raising. historic
restoration management, long range business programming or entertainmem

IAO(I I09:i6.DOCIJ
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operations and that Fox provide the City Manager of Tucson. serving as the Execuiive
puector of the Dist.:';ct. with the names and qualifications of prospective nominees to
[he Board.

(2) 'Q{ less than two (2) members of the Fox Board and not less than one (I)
member of Fox's executive committee . nominated by the District, shall be appointed
to represent the District.

(3) The amendments requi red by Clauses (ii)(l ) and (2) shall remain in effect until
the funds provided by Paragraph 4(a)(i) are satisfac torily repaid.

(iii) Provide to the District, two (2) months after the funds provided by Paragraph
4(a)(i) are pald to Fox and every twO (2) months thereafter for four (4) months. a repol1
of the then current situation re.garding the implementation and progress of its strategic
fundraising campaign. Such report shall contain, at a minimum, copies of applications
for granls or other forms of financial aid to qualified institutional, governmental, trade,
and phi lanthropic institutions and proof that at least One Hundred Thousand Dollars in
cash. fixtures and equipment, or a combination of both has been received by Fox. The
District may require changes in the plan, its implementation. or both.

(iv) Provide ro the District a comprehensive business plan for the Histone Fox
Theatre in a fonn satisfactory to the District and Tucson that supports Fox's general
business plan and booking schedule and the debt service projections for the funds
provided by Paragraph 4(a)(i ). This plan shall be updated by Fox every four (4) months
after the first plan is approved for one (1) year and once a year each year thereafter until
the loan is satisfactori ly repaid. The District may require changes in the plan. its
implementation. or both.

(d) The District shall provide to Fox an amount nol to exceed Four Hundred and Thiny
Thousand Dollars ($430,000.00) up~m proof satisfac tory to the District that the Fox shall
receive a like amount as a grant from the U.S. Department of Housing and Urban (HUD)
Development. The Fox shall repay the District this amount immediately upon receipt of the
grant from HUD or, in the event such grant is rescinded or otherwise not fu nded by HUD or
other federal governmental agency, by July 1,2006.

(e) In consideration for the funding provided for in this Agreement, Fox shall not:

(i) allow the Theatre to be closed and Fox or its applicable affiliate shall endeavor to
have not less than an average of 2 reven ue-generating events per week over any 6-month
period; or

(i j) allow any encumbrances or liens against the property referred to in Paragraph I or
on improvements on such propeny without express written consent from the District.

Cf) The obligations of Fox under Section 4(a) will be guarantied by its applicable
affiliates, as determined by the District and as evidenced by separate guaranties. in fonn and
substance acceptable to the District.

5. Procedure jor Release oj Tax Increment Funding. ..6uly and all amounts paid by District
under paragraph 4 shall be paid into an account established at a national banking institution wi th
District as the named owner. Funds shall be released from the account for payment to a person or

I AOOI 0936.DOCJ]
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entity that has provided services or funding for the acquisition or improvement of the Historic
Fox Theatre, or for reimbursement of payments for the acquisition or improvement of the
Historic Fox Theatre. based on evidence satisfactory to the District. No payments shall be made
from the account without the authorization of a District or Tucson employee designated by
District for that purpose.

6. [Intentionally Deleted.]

7. Lease to Fox. District has leased the Historic Fox Theatre premises referred to In

Paragraph 1 (the "Lease''') to Fox or to an entity which is owned or controlled by Fox for a
period of fifty years beginning on the day that Fox first receives any funds pursuam to Paragraph
4 (referred to III this Agreement as the "Lease Commencement"). The fifty-year period of time
from Lease Commencement to the end of the Lease is referred to in this Agreement as the
"Lease Term".

8. Rent. This is what is commonly referred to as a "triple~net" lease. in which Fox shall make
the following payments, all of which shall be collectively referred to in this Agreement as
"Rent":

a. Base rent, payable to District, of ten dollars for the term of the Lease, due and
payable at Lease Commencement.

b. Any and all property taxes or paYments in lieu of taxes including any possessory
interest taxes (for example, GPLET) reqUIred or contributed to as a result of the lease entered
into by this Agreement.

c. All taxes, fees and other monies payable for or in connection with the Historic Fox
Theatre including without limitarjon.the followmg (which are collectively referred to in this
Agreement as "Impositions") at least fifteen days before the last day when payment may be
made without penalty or interest and before the nonpayment constitutes a default under the
provis ions of any mortgage:

i. All tax.es, assessments, water rents, rates and charges, sewer rents, license and
permit fees and all other governmentaJ impositions and charges of every kind and nature
whatsoever, general and special, ordinary and extraordinary, foreseen and unforeseen, of
any kind or nature whatsoever, and each and every installment thereof, which shall be
charged, laid, levied, assessed, imposed, become due and payable or arise,

ii. All taxes charged, laid, levied, assessed or imposed in lieu of or in addition to the
foregoing under or by virtue of all present or future laws, ordinances, requiremen ts,
orders, directions, rules or regularions of the federal, srate, county and municipaJ
governments and of aJl other governmental authoriries whatsoever, and

iii . All fees and charges of public and governmental authorities for construction,
maintenance, occupation or use, ?f any sidewalk, street or other publicly owned property
adjacent to the Historic Fox Theatre in connection with the use, occupancy or possession
of the Historic Fox Theatre, including without limitation any encroachment or use for
signage, marquis, sidewalk stars, ticket booths and other uses and acrivities.

9. Conversion of Special Assessments. To the extent permitted by law and by any mortgage,
Fox shall have the right to apply for the conversion of any special assessment for 10caJ
improvements to cause the same to be payable in installments, and upon such conversion Fox
lAOO i0936,DOCI)
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shall be obligated to pay and discharge punctually only such of said inslallmems (with interest
and charges the reon) as shall become due and payable during the term of this Agreement. but
such assessments may not be payable over a period longer than ten years.

10. Evidence of Fox Payment. Upon District or Tucson"s request. Fox shall promptly furmsh
Dis trict or Tucson satisfactory evidence Lhal any paymem required under paragraph 8 has been
timely made.

11 Deposit of Impositions. Unless Fox makes ad vance monthly depos its of property taxes
and orher Impos itions with a mortgagee; District or Tucson may require Fox on the first day of
each month to deposit with Tucson an amount equal to each of the Impos itions next becommg
due (based on the most recent available billing information). less all sums already deposited
(plus interest earned thereon not theretofore paid out), dIvided by the number of months until the
month preceding the date upon which each such Imposition is due and payable, which deposits
sha ll be held in esc row in an interest-bearing account by District or Tucson and, to the extent so
held, shall be applied to the payment of each Impos ition for which made. Any default by Fox in
making any such deposit shall be treated as defau lt in the payment of Renl.

12. District's Optional Conveyance of Fee Title. At District's option. District may at Its
option terminate this Agreement by executing a special warranty deed, conveying fee tirle to the
Historic Fox Theatre, free and clear of all liens and encumbrances except those title matters set
forth on Exhibit I , subject to the Lease and all subleases [hereunder, and any additional matter:i
authonzed by agreement of lhe Partjes. to Fox or to an entity owned or controlled by Fox . If
District chooses to terminate the Agreement pursuanlto this paragraph, Fox shal l have no funher
obligations in consideration for the tax increment funding provided under this Agreement (see
paragraph 4).

13 . Fox 's Repurchase Option.

(a) Except as provided In Subparagraph (b). from the fifteenth ann ive rsary of Lease
Commencement to the one-year anniversary of the termination of this Agreement (see
Paragraph 65), Fox may at its opt ion repurchase the fee title to the Historic Fox T heatre from
District, subject to the Lease and subleases thereunder, by paying the appraised fair market
value bur not less Three Million Five Hundred Thousand Dollars ($3 ,500,000.00) dtV1ded by
four hundred twenty (420) and mUltipl ied by the number of months remaining in the Lease
Term plus ten dollars.

(b) The repurchase option shall not be avai lab le unti l the funds provided by Paragraph
4(a) are sat isfactorily repaid or while Fox is in default under thIs Agreement (see paragraph
32). This Agreement shall tenninate upon Fox' s exercise of the repurchase option

14. Operarion and Management of the Historic Fox Theatre. Fox or its applicable affiliate
shall operate and manage the Historic Fox Theatre in accordance with the tenns. conditions.
limitations and requirements set forth in this Agreement.

15. Use and Operation of Historic Fox Theatre. Fox shall use the Historic Fox Theatre solely
for the restoration, operation, management and maintenance of the Histone Fox Theatre facility.
The HislOric Fox Theatre shall be operated in a manner consistent with other commercial Tucson
movie and stage theaters, and al l activit ies and eventS shall be open to the public without
discrimination (see paragraph 48); provided, however, that nothing in this paragraph shall
prevent the Historic Fox T heatre from being offe red and made available to the public without
lAOOI0916, DOCIJ
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discnmination for private gatherings and parties . During the Lease Term (see paragraph 7), Fox
shall keep the Histone Fox Theatre in operation with events open to the general pUblic . except
during temporary closures to accommodate reasonable renovations and repairs. Fox shall not use
or occupy. nor permit or suffer, the Historic Fox Theatre or any part thereof to be used or
occupied for any unlawful or illegal business, use or purpose, nor for any hazardous business use
or purpose, nor in such a manner as to constitute a nuisance of any kind, nor for any purpose or
in any way in violation of any present ,or future governmental laws, ordinances, requirement,
orders. directions, rules or regulations. Fox shall immediately upon the discovery of any such
unlawful, illegal or hazardous use take all necessary steps, legal and equitable. to compel the
discontinuance of such use and to oust and remove any subtenants, occupants or other persons of
such unlawful, illegal or hazardous use.

16. Programming. The quality and nature of programming and the subject matter of any
mOVle, show, display or activity at the Historic Fox Theatre shall not give rise to or constitute a
default under this Agreement unless the movie, show, display or activity constitutes a public
nuisance or a violation of laws or ordinances of general appllcation within the Tucson city limIts.

17. Restoration Plans and Schedule of Values. Fox shall present the plans and schedule of
values for the Historic Fox Theatre restoration to District and Tucson for concurrence. The
schedule of values shall provide a breakdown of the anticipated or actual cost of each item of
anticipated construction, which shall be used to determine the payments to be made in
accordance with paragraphs 4 and 5 of this Agree'ment.

18. Standards/or Consrruction of the. Historic Fox Theatre.

a. The Historic Fox Theatre shall be restored in accordance with all of the folloWlOg:

i. Standards for historic preservation promulgated by the Secretary of the Interior of
the United States.

ii. Standards for construction of public buildings adopted by Tucson and implemented
by the Tucson Facilities Management depanment.

iii. All applicable provisions of the Tucson Code.

b. Construction of the Historic Fox Theatre restoration or any other construction on the
premises of the Historic Fox Theatre has commenced and Fox has submitted construction
plans and specifications to District and Tucson and obtained their written concurrence.

c. Construction has commenced and Fox presented to District and Tucson for
concurrence Concord as the name of the contractor selected for the work, which has been
approved.

d. [Intentionally Deleted.]

e. All improvements shall be constructed in a good, workmanlike and first~class

manner, and constructed and maintained in compliance with all applicable laws, rules,
ordinances and regulations.

19 . Regulatory Compliance and Approvals. Fox or its applicable affiliate shall, at its expense,
comply with all existing and future federal, state, county and municipal laws, ordinances, rules
and regulations in connection with the use, operation, maintenance and restoration of the Historic
Fox Theatre. Fox or its applicable affiliate shall obtain all necessary government approvals.
(AOOI0936.DOCIl
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permits or licenses that are necessary to Fox's restoration. construction, operatlOn . use or
Impro\.ement of the Hlsrorlc Fox Theatre. If any certificate , permit, hcense or approval issued to
Fox or its appl icable affiliate is cancelled. expires. lapses or IS otherwise Withdrawn or
tenninated by any go\'emmental authority, Fox shall make every effort Lo effeCL necessary
re medies to the satisfaction of Tl.!cson and District. Failure to do so shal l constitute default under
this Agreement.

20. Tucson Code Compliance. Construction of all improvements on the premises of the
Historic Fox Theatre shall conform to the requirements of the T ucson Code. ThIS prOVISion shall
not preclude or limit Fox's right [Q seek tex l amendments, rezoni ng , or variances as may be
permissible under and in accordance with the Tucson Code and Ar izona law. ThiS Agreement
shal l not in any way limi l or preclude Tucson or any of its boards, commissions, agencies or
officers from exercising such discretion as it or they may have with respect to any such relief
requested by Fox .

21. [Intentionally Deleted. ]

22. Mechanics' and Matuialmens ' Liens. No mechanics and materialmens' liens shall be
recorded against the Historic Fox Theatre, and Fox shall prompdy and diligently take whatever
act ion is necessary to ensure that no such lien is recorded, and if it is, LO remove an y such lien.

13. S;atl([oT}' Compliance for Construction. Construction of all improvements on the
premises of the Historic Fox Theatre which are funded all or in pan with public funds. IOciudlOg
the funds provided in accordance with paragraph 4, shall be accomplished in conformance with
lhe reqUirements of A.R.S. Tide 34 and A.R.S. § 48-4204(C). These prOVisions generally requIre
publicly funded construct ion projects to be put out to bid and awarded Lo the lowest qualified
bidder and the panies acknowledge that Concord and Erickson, Leader & Associates satisfy
these requirements.

24. Construction Schedule. Construction of the Historic Fox Theatre restoration shall be
substantIally completed and the contracl with Concord requi res substantial completion nOt later
than December 3 1, 2005. District and Tucson may grant reasonable ex tensions in their sole
discretion so long as the District and Tucson are satisfied that subs tantial and diligent progress
has been and is being made in the restoration and fundraising. For purposes of this Paragraph,
the Historic Fox Theatre restoration shall be substantially complete when Tucson issues a
temporary cel1ificate of occupancy for a place of assembly at the Historic Fox Theatre for 1000
persons.

25. Ownership of Improvements. Fee tirle to the Historic Fox Theatre shall be and remain
held by Dislrict, subject to the Lease (see paragraph 7) and repurchase option (see paragraph 13).

26. No District or Tucson Expenditures. :"either District nor Tucson shal l be required to
make any repairs or improvements to the Historic Fox Thealre in connection wlth thIS
Agreement.

27. Signs. Fox may place signs on the Historic Fox Theatre in confonnance With apphcab le
government regulations, with District and Tucson's prior wrinen consent to design, size and
location, which s"all not be unreasonably withheld. Tucson' s consent shall not waive any
applicable provision of the Tucson Sign Code. Tucson acknowledges that the currently existing
Fox sign and marquIs have been permitted in accordance with variances Issued in accordance
with the Tucson Sign Code.
IAOO10936DOC1j
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PACE 10

28. Grc.ffui. Fox shall be solely responsible for gramu abatement on the Historic Fox
Theaue. Should Fox fail to perform graffiti abatement wlthin five days of notification' that
graffiti exists on the Histone Fox Theaue. District or Tucson at any time thereafter may abate or
remove the graffiti from the Historic Fox Theatre. Fox shall reimburse aJI reasonable costs
incurred by Distnct or Tucson in connestion with such abatement or remov Reimbursement
shal l be made within thirtY days a:ter DisL.;ct or Tucson presents Fox with a statement of such
COStS .

29. Maintenance.

a. Fox shall at its own cost and expense put, keep, replace, and maintain in meticulous
repair and in good, safe and substantial order and clean and first class condition, al l
improvements on the Historic Fox Theatre or forming a part thereof, and their full equipment
and appurtenances, both inside and outside, structural and nonstructllral, extraordinary and
ordinary. foreseen or unforeseen, no matter how the need or desirability for repairs may
occur, and whether or not made necessary by wear, tear or defects, latent or otherwise; and
shal l use all reasonable precautions to prevent, and shall promptly repair or restore, any
waste, damage or injury. Fox shall also at its own cost and expense put, keep, replace and
maintain in meticulous repair and in good, safe and substantial order and condition, and free
from dirt. mud. ice, rubbish and any and all other obstructions or encumbrances, the
sidewalks, areas and curbs in front of and adjacent to the Historic Fox Theatre.

b. Fox expressly waives the right to make repairs at District's expense, and agrees that
District shall not be reqUired to furnish or provide to Fox any facllities or services of any
kInd whatsoever during the term of this Agreement, such as, but not limited to, water. steam,
heat. air conditioning, gas, hot water. electricicy, light and power, or to make any repairs .
replacements, renewals or restorations of any kind. Howe....er, District agrees to cooperate,
without cost to it, to enable Fox to obtain such services to the Historic Fox Theatre.

30. Access. District and Tucson and their agents shall have the right upon twenty-four hours
notice to enter the Historic Fox Theatre at reasonable times to examine and inspect the Historic
Fox Theatre. Fox reserves the right to accompany District or Tucson and their agents during such
examination and inspection. In case of emergency, District or Tucson may immediately access
the Historic Fox Theatre, provided that District or Tucson shall notify Fox of such emergency
access as soon as is reasonably practicable.

31. Utilities. Fox or its applicable affiliate shall be responsible for obtaining any utility
ser....ice needed for the Historic Fox Theaue and shall pay when due all charges for utilities to the
Historic Fox Theatre.

32. Fox Default. Fox shall be in default under this Agreement if it:

a. fails to pay any financial obligation imposed by this Agreement when due: or

b. fails to perform any other material covenant or condition of this Agreement; or

c. if the tenant under the Lease abandons or vacates the Historic Fox Theatre; or

d. is adjudicated a bankrupt entity or makes any assignment for the bellefit of creditors.

33. Procedure and Remedies upon Fox Default. In the event of Fox's material breach of its
obligations under this Agreement, District shall give Fox written notice of default, identifying
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The fac ts and circumstances constituting defaul t and providing a reasonable time. not less than
sixty days after the date of the notice. for Fox to begin to cure the defau lt . Fox shall thereafter
aliig:emly pursue the cure ro completion. If for any reason Fox fai ls to cure ItS default as
requ ired by this Paragraph. District shall be ent itled. at irs 0plion. 10 addition to and not exclusive
of an)- other remedy Distric t may have'by operation of law, 10 tenni nate this Agreement and
declare Fox' s righLS under this Agreement at an end. Fox shall pay all sums owing under this
Agreement through the date of tennination.

34. Ownership Upon Taking Possession. Upon any default under the Lease. not cu red wi thlO
applicable cure or grace periods rhereunder, the District shall have the right to e nter the Historic
Fox Theatre premises and eject the tenant therefrom. Any and all personal property. equipment
or other improvements on the premises of the Historic Fox Theatre which are not removed
within sixty days after District takes .possess ion of the Histone Fox Theatre as a result of a
default under the Lease shall become rhe property of District, at District's opt ion. or shall be
removed by Districl and the cost of removal shall be charged to Fox.

35. Forebearance.

(a) During either the five (5) year period beginning on the date of the Lease
Commencement or the seven (7) year period beginning on the date the last tax credil
Investment is funded. pursuant to the lener referred to in Paragraph 4(b)(iv), which ever
period lenni nates at a later date, neitber District nor Tucson shall seek to terminate lhe Lease
unless Fox abando ns or vacates the Historic Fox Theatre premises. or permits or threatens to
perrrut an action that could result in {he demolit ion or destruction of all or a substantial
ponion of the HistOric Fox Theatre premises.

(b) Paragraph (a) shall not app ly to any default by Fox under this Agreement. including
without limitation, Fox's obligat ions under Paragraph 4, other than a Lease Obligation (see
paragraph 67).

36. Cure by District. ]f Fox defaults under rhis Agreement. District may, after prior written
notice, cure the default for the account of and at the reasonable expense of Fox. If District is
compelled to payor elec ts to pay any sum of money or to do any act which will require the
payment of an y sum of money or is compelled to \O em any expense, includ ing reasonable
attorney fees in instituting. prosecuting or de fending any act ion to enforce District's rights under
th iS Agreement. the sums so paid by District, with all interest, costs and damages shall be
deemed to be additional Rent (see paragraph 8) which shall be due from Fox to District on the
first day of the month followi ng the incurring of the respective expenses.

37. Damage or Destruction. If the Historic Fox Theatre or any portion of it is destroyed or
damaged in a way thar materially hinders iLS effective use, Fox shall make necessary repai rs
",ithin a reasonable period of time. to the ex tent of available insurance proceeds or other
availa~1e funds. Kelther Distri ct nor Tucson shall have any obligation to repair any damage [0

any ponlon of the Histone Fox Theatre.

38. Effect of Condemnation. If the Historic Fox TheaLre is taken by emi nent domalO, thiS
Agreement shall terminate when title to the Historic Fox Theatre veslS in the condemning
authority or when the condemning authority takes physical possession of the His[oric Fox
Theatre, whichever occurs first. If a portion of the Historic Fox T heatre is taken by eminent
domain so that the operation of the Historic Fox Theatre is malerially hindered, Distnct and Fox
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shall have the right to terminate this Agreement by giving rhiny days' written notice to the other
Parties. The right to tenninate vests when title to the Historic Fox Theatre v'ests in' the
condemning authority or when the condemning authority takes physical possession of the
Historic Fox Theatre. whichever occurs first. This Agreement shall continue unabated if a partial
taking of the Historic Fox Theatre by emInent domain leaves the Historic Fox Theatre reasonably
able to be used in a manner consistent with paragraph 15).

39. Proceeds in CondemnaTion. All proceeds and damages awarded in any condemnation
action or in any acquisition under threat of condemnation, whether awarded as compensatIon for
diminution in value of the leasehold or to the fee of the Historic Fox Theatre, shall be paid as set
forth in the Lease, in form and substance acceptable to the District:

40. Indemnity and Insurance.

a. Disclaimer of Liability. Neither District nor Tucson shall at any time be liable for
injury or damage occurring to any person or property from any cause whatsoever arising out
of Fox's construction, maintenance, repair, use, management, operation, condition or
dismantling of the Historic Fox Theatre.

b. Indemnification. Fox shall, at its sale cost and expense, indemnify, defend and hold
harmless Tucson, District, the City of South Tucson, and the officers, employees, boards, '
commissions, agents, attorneys, and ~ontractors of the foregoing entities (hereinafter referred
to as "Indemnitees"), from and against: '

i. Any and all liability, obligation, damages, penalties, claims, liens, costs, charges,
losses and expenses (including, without limitation, reasonable fees and expenses of
attorneys, expeI1 witnesses and consultants), which may be imposed upon, incurred by or
be asseIted against the Indemnitees by reason of any act or omission of Fox, its
personneL employees, agents, contractors or subcontractors, resulting in personal injury,
bodily injury, sickness, disease or death to any person or damage to, loss of or destruction
of tangible or intangible propeny, libel, slander, invasion of privacy and unauthorized use
of any trademark, trade name, copyright, patent, service mark or any other right of any
person, firm or corporation, which may arise out of or be in any way connected with the
construction, installation. operation, maintenance, use or condition of the Historic Fox
Theatre or Fox's failure to comply with any federal, state or local statute, ordinance or
regulation.

ii. Any and all liabilities, obligations, damages, penalties, claims, liens, costs, charges,
losses and expenses (including,. without limitation, reasonable fees and expenses of
attorneys, expert witnesses and other consultants), which are imposed upon, incurred by
or asserted against the Indernnitees by reason of any claim or lien arising out of work,
labor, materials or supplies provided or supplied to Fox, its contractOrs or subcomracrors,
for the installation, construction, operation, maintenance or use of the Historic Fox
Theatre and, upon the written request of District or Tucson, Fox shall cause such claim or
lien covering the Historic Fox Theatre propeny to be discharged or bonded within thirty
(30) days following such request.

iii. Any and all liability, obligation, damages, penalties, claims, liens, COSts, charges,
losses and expenses (including, without limitation, reasonable fees and expenses of
attorneys, expen witnesses and consultants), which may be imposed upon, incurred by or
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be as.serted against the Indemnitees by reason of any financing or securities offering by
Fox or Its affiliates for violations of the common law or any laws, statutes, or regulatlons
of the State of Arizona or Unite.d States, including those of the Federal Securities and
Exchange CommIssion, whether by Fox or otherwise.

c, Assumption of RIsk. Fox undertakes and assumes for ItS officers, agents, affilJates.
contractors and subcontractors and employees (collect ively "Fox" for the purpose of this
section), all risk of dangerous conditions, If any. on or about the HIstOne Fox Theatre. and
Fox hereby agrees to indemnify and hold harmless the lndemnitees against and from any
claim asserted or liability imposed upon the lndemnitees for personal Injury or property
damage to any person (other than from Indemnitees' gross negligence) arising out of Fox's
installation, operation, maintenance, condition or use of the Historic Fox Theatre or Fox's
failure to comply with any federal , state or local statute, ordinance or regulation.

d. Defense of Indemmtees. In the even t any actIon or proceeding shall be brought
against the Indemnitees by reason of any matter for which the Indemnitees are indemnified
hereunder, Fox shalL upon notice from any of the Indemnitees. at Fox's sale cost and
expense, resist and defend the same with legal counsel mutually selected by Fox, District and
Tucson~ provlded however, that Fox shall not admit liability in any such matter on behalf of
the Indemnitees without the written consent of District and Tucson and provided fu rther that
Indemnitees shall nOt admit liability for, nor enter into any compromise or settlement of, any
claim for which they are indemmfied hereunder, WIthout the prior written consent of Fox.

e, Notice, Cooperation and Expenses. District or Tucson shall give Fox prompt notice
of the making of any claim or the commencement of any action, suit or other proceeding
covered by the provisions of this paragraph. Nothing herem shall be deemed to prevent
District and Tucson from cooperating with Fox and participating in the defense of any
litigation by District or Tucson 's own counsel. Fox shall pay all expenses incurred by
District or Tucson in response to any such actions, suits or proceedings. These expenses
shall mclude all out-of-pocket expenses such as attorney fees and shall also include the
reasonable value of any services rendered by District's and Tucson's attorneys, and the actual
expenses of District'S and Tucson's agents, employees or expert witnesses, and
disbursements and liabilitIes assumed by District or Tucson .In connection with such SUIlS,

actions or proceedings but shall not include attorneys fees for services that are unnecessarily
duphcative of services provided by Fox. [f Fox requests District or Tucson to assist it in such
defense then Fox shall pay all expeo1>es mcurred by District and Tucson in response thereto,
lncludmg District and Tucson defending themselves with regard to any such actions, suits or
proceedings. These expenses shall mclude all out-of-pocket expenses such as attorney fees
and shall also include the costs of any services rendered by Distnct's and Tucson's attorneys,
and the actual expenses of District's and Tucson's agents, employees or expert witnesses,
and disbursements and liabilities assumed by DIstrict or Tucson in connection with such
suits, actions or proceedings.

f. Insurance . Fox shall maintain, or cause to be maintained, in full force and effect and
at its sale cost and expense, the following types and limits of insurance:

i. Worker's compensation insurance meeting applicable statutory requirements and
employer's !labil ity insurance with minimum limits of One Hundred Thousand Dollars
fo r each aCCident.
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ii. Comprehensive commercial. general liability insurance with minimum li mits of
Three Million Dollars as the combined single limit for each occurrence of bodily injury".
personal injury and property damage, The policy shall provide blanket comracrual
liabihty insurance for all written contracts, and shall include coverage for products and
completed operations liability, independem contractor's liability: coverage for property
damage from perils of explosion, collapse or damage to underground utilities. commonly
known as XCU coverage.

·iii. Automobile liabihty insurance covering all owned, hired, and non-owned vehicles
in use by Fox, its employees and agents, to comply with the provisions of state law wlth
minimum limits of One Million Dollars as the combined single limit for each occurrence
for bodily injury and property damage.

iv. At the starr of and during the period of any Fox construction, builders all -risk
insurance, together with an installation floater or equivalent property coverage covering
cables, materials, machinery and supplies of any nature whatsoever which are to be used
in or incidental to the construction of the rehabilitation. Upon completion of the
Improvements, Fox shall substitute for the foregoing insurance polic.i es of fire, extended
coverage and vandalism and malicious mIschief insurance on the Historic Fox Theatre.
The amount of insurance at all times shall be representative of the insurable values
installed or constructed.

v. Business interruption insurance coverage in an amount sufficient to cover such loss
of revenues, for the period of time which it would take, under normal circumstances, to
repair or replace that panes) of the Historic Fox Theatre which is damaged and caused the
loss of revenue.

vi. All policies shall be written on an occurrence and not on a claims made basis.

vii. The coverage amounts set forth above may be met by a combination of
underlying and umbrella policies so long as in combination the limits equal or exceed
those stated.

g. Additional Insureds. All policies, except for business interruption, worker's
compensation and all risk property, shall include Tucson, District, the City of South Tucson,
and the officers, employees, boards, commissions, agents, attorneys, and contractors of the
foregoing entities, as their respective interests may appear, as additional insureds (herein
referred to as the "Additional Insureds"). Each policy which is to be endorsed to add
Additional Insureds hereunder, shall contain the following cross-liability wording: "In the
event of a claim being made hereunder by one insured for which another insured is or may be
liable, then this policy shall cover such insured against whom a claim is or may be made in
the same manner as if separate policies had been issued to each insured hereunder."
However, this condition does not operate to increase the insurance company's limit of
liability.

h. Evidence of Insurance. CeI1ificates of insurance for each IOsurance policy required to
be obtained by Fox in compliance with this paragraph, along with written evidence of
payment of required premiums shall be filed and maintained with District and Tucson
annually. Fox shall immediate ly advise District and Tucson of any claim or litigation that
may result in liability to District or Tucson,
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]. Cancellation of Policies of Insurance. All insurance pol icies maintained pursuam 10

this Agreement shall contain the following endorsement: "At least :>ixty days prior wnIlen
notice by registered mall shall be g1\'en to District and Tucson by the insurer of any intention
nOi 10 renew such policy or 1O cancel. replace or materially alter same:'

j. Insurance Companies. All Insurance shal l be effected unde r valid and enforceable
policies. Insured by insurers licensed to do business b) the State of Arizona or sUfJJlus line
carriers on the State of Arizona Depanmem of Insurance approved list of companies
qualified to do business in the State of Arizona. All insurance carriers and surplus li ne
carriers shall be rated A or better by A.M. Best Company.

k. Deducti bles/Self Insurance or Retentions . All insurance policies ma y be written with
deducribles nO[ 1O exceed F ive Hundred Thousand Dollars, un less a diffe rent amoun t IS

approved in advance by District and Tucson, as long as Fox retains in a separate accollnt an
amo unt sufficient 10 cover the cumulative amount of all such deductibles and provides
District and Tucson with written confirmation of the financial institution, account number
and amount of the account where the funds are held. Fox shall indemnify and hold harmless
Dislrict, Tucson, Lhe Indemnitees and AdditIOnal Insureds from and agai nst the payment of
any deductible and from the payment o f any premi um on any Fox insurance policy reqUIred
to be furn ished by this Agreement.

I. [Intentionally Deleted.]

m. Review of Limits. Once during each calendar year, District and Tucson may review
the insurance coverages to be carried by Fox. 1f District o r Tucson determines that higher
limits of coverage are reasonably necessary to protect the interests of District and Tucson or
the Additional insureds, Fox shall be so notified and shall obtain the additional limits of
insurance. at its sa le cost and expense; provided, however, that any such increase to

coverages sha ll nO[ increase Fox 's cost of coverage in an y year by more than five percent
over the previous year' s cost.

41. Hazardous SubsEance IndemnificaEion. Fox or its applicable affiliate represents and
warrants that its use of the HislOflC Fox Theatre herein will not generate any hazardous
substance, and Fox or its appl icable affi liate will nol store or dispose on the His toric Fox Theatre
nor transport to or over the Historic Fox Theatre any hazardous substance not required for the
prope r operation of the fac ility. Fox furthe r agrees to hold Dis trict and Tucson harmless from
and indemnify District and Tucson against any release of any hazardous substance by Fox or its
applicable affi liate or its contractors and any damage , loss, or expense or liabil ity resulting from
such release including al l attorneys' fees, costs and penalties incu rred as a result thereof except
any release caused by the sa le negligence of Dis trict or Tucson, its employees or agents.
" Hazardous substance" shall be interpreted broadly to mean any substance or material defined or
designated as hazardous or toxic waste, hazardous or toxic material. hazardous or toxic or
radioactive substance. or other similar tenn by any federal, state or local environmental law,
regulation or rule presently in effect or promulgated in the future, as such laws. regulations or
rules may be amended from time to time; and il shall be interpreted to include, bur not be limned
to, any substance which after release into the environment will or may reasonably be ant icipaled
to cause sickness. death or disease.
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42. l\IJorrgage or Security Interest. The Historic Fox Theatre shall not be pledged as security
in any deed of trust or mongage or other document creating a security in terest witho·ut the prior
written consent of Fox, District and Tucson.

43, Acceptance of HisiOric Fox Theatre. Neither Districr nor Tucson makes any
representation or warranty with respect to the condition of the Historic Fox Theatre and neither
District nor Tucson shall be liable fo r any latent or patent defect in the Historic Fox Theatre.

44. Esroppel Cenificate. District shalL at any time and from time to time upon not less than
ten days prior request by Fox, deliver to Fox a statement in writing cenifying that (a) the
leasehold interest created by this Agreement is unmodified and in full force (or if there have been
modifications, that the lease is in full force as modified and identifying the modifications);
(b) the dates to which rent and other charges have been paid; (c) so far as the person making the
certificate knows, Fox is not in default under any provisions of this Agreement and (d) such
other matters as Fox may reasonably request.

,
45. Notices. .All notices, requests, demands, and other communications under this Agreement

shall be in writing and shall be deemed given if personally delivered or mailed. certified mail,
return receipt requested; to the fol1owing addresses, which may be changed by written notice to

each of the Parties and their representatives listed in this paragraph:

If to District, to: Rio Nuevo Mult;ipurpose Facilities District
Attention: City of Tucson, City Manager's Office
P. O. Box 272 10
Tucson, AZ 85726~7210

With a copy to:

If to Tucson, to:

With a copy to:

William A. Hicks ill
SNELL & WlLMER, LLP

400 E Van Buren
Phoenix, AZ 85004-2202

City of Tucson, City Manager's Office
Attention: Rio Nuevo Project Director
P. O. Box 27210
Tucson, AZ 85726-7210

City of Tucson, City Clerk's Office
P. O. Box 27210
Tucson, AZ 85726-7210

If to Fox, to: Fox Tucson Theatre Foundation
Attention: Herb Stratford. Executive Director
P.O. Box 1008
Tucson, Arizona 85702

46. Assignment and Subletting. Fox shall not sublet all or any portion of the Historic Fox
Theatre without District's prior written consent. Fox may assign all of its rights, duties, and
obligations under the Lease to any entity which acquires all or substantially all of Fox's assetS by
reason of a merger, acquisition. or other business reorganization, which shall not be deemed a
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th Ird paI1y ass ignment so long as such successor entity continues to manage and operate the
Hisloric Fox Theatre in a manner consistent WIth this Agreement. A thlrd party assIgnmen t shall
reqUlre Distric(s consent and District agrees not to withhold or delay such consent if to do so
would be commerciall y unreasonable. Consent by District to any asslgnment or subletting shall
not constitute .a waiver of the necessIty of such consent to any subsequent ass ignment or
subletting. If the Hlstoric Fox Theatre or any pa rt thereof is sublet or occupIed by an yone In
addJtion to Fox, District may, following an uncured default by Fox, collect rent from the
assignee, sublessee, or occupant and apply the net amount collected to the financIal obl igations
of Fox under this Agreement, but no such assignment, subletting, occupancy, or collecti on shajj
be deemed a wai ver or release of Fox from the further perfomance by Fox of the covenams on
the part of Fox contained in the Lease. If Fox enlers inlo a sublease or assignment of this
Agreement, District reserves the right to hold Fox jointly and severally liable along wah the
asslgnee or sublessee under any and all of the Lease tems, covenants, conditions, and
obligations contained In or derived from this Agreement, including those an sing out of any act,
occurrence, or omission occurring after said assignment. District expressly agrees to permit
assignment of Fox ' s mterest under this Agreement to a partnership or hmited liability company
fanned for the purpose of raismg equity through investment in the Historic Fox Theatre ,
generating historic preservation tax credi ts and to one or more subleases requlfed to effectuate
the tax-credit investment. An agreement between Fox and a performing troupe using the
Historic Fox Thealre for a show or series of shows shal l not be conSIdered an ass Ignment or
sublease for purposes of this paragraph ..

47. BankruplCY. Any person or entity to which this Agreement is aSSIgned pursuant to the
provisions of the Bankruptcy Code, 11 USC sections 101, et seq., shall be deemed withou t
further ac t La have assumed all of the obligations of Fox arising under this Agreement on and
after the date of such assignment. Any such assignee shall upon demand execule and dehver to
Dl stnct an mstrument confirming such assumption . Any monies or other considerations payable
Of otherwise to be delivered in connection with such assignment shal l be paid to District, shall be
the exclusi ve property of District. and shall not constitute property of Fox or of the estate of Fox
withi n the meanmg of the Bankruptcy Code. Any monies or other considerations constituting
District's property under the preceding sentence nor paid or delivered to District shall be held in
trust for the benefit of District and be promptly paid 10 District.

48. Nondiscrimination In its employment poliCies and practices, public accommodations and
provision of services, Fox shall not discri minate on the basis of race, color, religion, ancestry,
sex, age, di sab ility, national origin, sexual orientation, gender Identity, familial status or marital
status. Nothing in this paragraph shall preclude Fox or its applicable affiliate from complymg
with applicable minimum age requ irements for the viewing of movies and other entertainment.

49. Successors and Assigns. This Agreement shall be binding upon and inure to the benefi t
of the Parties, their respective heirs, personal representatives, successors and assigns,

50. No Waiver of Strict Peiformance. The failure of Dlstrict or Tucson to insist upon a strict
performance of any of the agreements, tems, covenants and conditions of this Agreement shal l
not be deemed a waiver of any rights or remedies that District or Tucson may have and shall not
be deemed a waiver of any subsequent breach or default in any of such agreements, terms ,
covenancs and conditions.

(AOO10936DOC/ I

HISTORIC Fox THEATRE RESTOR<I,.TION AGREEMENT
Rio NUEVO MULTlPUlU'OSE FACILITIES D ISTRICT

PAGE 17

2.90323



51. AuthorITY EO Execute Agreement. The individuals executing this Agreement hereby
represent that they have full right, power, and authority to execute this Agreement on behalf of
their respective Parties.

52. Enrire Agreement. This Agreement constitutes the entire agreement and understanding of
the panies penaming to the subject matter of the Agreement and supersedes all offers,
negotiations. and other agreements of any kind. All prior and contemporaneous agreements,
representations and understandings of the Parties, oral or written, are superseded and merged In
this Agreement. There are no representations or understandings of any kind not set fonh herein.

53. Governing Law. This Agreement shall be construed in accordance with the laws of the
State of Arizona.

54. Non-Severability. The provisions of this Agreement shall not be gi ....en effect individually,
and [Q this end, the provisions of this Agreement are not se'\oerable. If any material provision of
this Agreement is detennined to be illegal , inval id or unenforceable, the Parties (and If necessary
any court) shall fashion a remedy that .accomplishes the following , in [he following order of
impon3nce:

a Returns to the District the funding set forth in paragraph 4 or provides legally
adequate consideration for it.

b. Returns to Fox the fee ownerShip of the Historic Fox Theatre, to the extent it is
possible to do so while also satisfying subparagraph 54.a. subject to [he Lease.

55. No Broke rs. The Panies acknowledge that no brokers were involved in this transaction,
and no other parties are thus eligible for compensation as a result of this Agreement.

56. Headings. The descriptive headings of the sections of this Agreement are insened for
convenience only and shall not control or affect the meaning or construction of any of the
Agreemen['s provisions.

57. Exhibits. Any exhibit anached to this Agreement shal l be deemed to have been
incorporated in this Agreement by th is reference with the same force and effect as if it were fully
set fonh in the body of the Agreement

58. Further Acts. Each of the Parties to this Agreement shall promptly and expeditiously
execute and deliver all such documents and perform all such acts as reasonably necessary, from
time to rime, to carry out the matters contemplated by this Agreement.

59. Recordarion. This Agreement shall be recorded in its entirety in the official records of
Pima County, .Auizona not later than ten days after its execution by all Parties and after
resolutions are adopted by District's Board of Directors and Tucson's Mayor and Council
adopting this Agreement.

60. Amendmenrs. No change or addition is to be made to this Agreement except by a written
amendment executed by all Parties. An amendment shall be recorded in the official records of
Pima County, Arizona within ten days after its execution.

61. Time oj Essence. Time is of the essence of this Agreement.

62. Force Majeure. Notwithstanding any other term, condition or provlslon of this
Agreement to the contrary, if any party [Q this Agreement is precluded from satisfying or

~
~
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fulfilling any dmy or obligation imposed upon it due to labor strikes. material short.ages. war.
cIvi l disturbances. \\-eather condltions, natural disasters. acts of God. or othe r events bejond the
comrol of such party, the time period provided herem for the perfonnance by such pa,"y of such
duty or obligation shall be extended for a period equal lO the delay occasioned by such events

63. Attorneys' Fees. If any Party bnngs a civil act ion against another Party to enforce or
tenninate this Agreement or to reco ver damages for the breach of any of the provisions.
covenants or terms of this Agreement , the prevail ing parry shall be entitled to recover, in
addition to any relief to which such prevailing party may be entitled, all costs, expenses and
reasonable attorneys' fees incurred in connection the civil action.

64 Counterparts. This Agreemem may be executed in two or more counterpans. each of
which ::.hall be deemed an original , but all of which lOgether shall constitute one and the same
mstrument. The signature pages from one or more counterpans may be removed from such
counterparts and such signature pages all attached to a smgle instrumem so that the signamres of
all parties may be physical ly attached to a single document.

65. Effective Date and Duration. This Ag reement is effective when it has been executed on
behalf of all of the Part ies, and shall terminate on the last day of the Lease Tenn, unless
terminated earl ier by (a) District's optional termination and reconveyance of its fee interest in the
Historic Fox T heatre to Fox, subject to the Lease (see paragraph 12) or (b) the exercise of Fox's
repurchase option, subject to the Lease (see paragraph 13) or (c) District '5 e lection after Fox's
default (see paragraph 33 ). Anything to the contrary notwithstanding, Fox's repurchase option
(see paragraph 13) may be exercised until the first anniversary of the last day of the Lease Term.

66. Obligalions While Agreemenl is Effective. Unless otherv:ise provided. each and every
obhgalion set forth in this Agreement shall apply at all times while this Agreement 1S in effect
(see paragraph 65).

67 Lease Dbligalians. Notwithstanding anything to the contrary set fo rth in this Agreement.
Fox shall have the right [Q transfer its interes t in the Lease 1O an affiliate which IS the managing
member or the general partner of a limi ted liabi lity company or a limiled partnership to be
cont ri buted to such partnersh ip or company, and the District shall have the right to enter into the
Lease direct ly with, any partnership or limi ted liability company in which an affiliate of Fox is
the gene ral partner or managing member, and upon such Lease. all of the obligations respecting
the Lease sel forth 111 Sections 4(e), 7, 8, 9,10,1 L J4, IS , 16, 17, 18, 19,20,22.23,24.26,27,
28, 29, 30. 31, 34, 35, 37, 38, 39, 40, 4 1. 42. 43 and 46 of this Agreement (collectively the
"Lease Obljgations" ) , as modified, to the extent deemed necessary or appropriate by the Distnc[
pursuant to the Lease, shal l be the sole and separate obligations of the tenant thereunder during
the Lease Tenn, and shall be separately set forth in the Lease. Further. the tenant under the
Lease shall have the nght to enter into a master sublease to a limited liability company in which
National Trust Communi ty Fund, LLC, the federal histonc tax credit investor, is the member.
and such master tenant shall have the right to enter into a master sublease to an emity affiliated
with Fox, which will operate and manage the Historic Fox Theatre, all of which are approved by
the District, Tucson and Fox. The remainder of the rights and obligations of Fox set forth in thlS
Agreement shall be and remain the sale ri ghts and obligat ions of Fox . Title to the Historic Fox
Theatre was transferred by Fox to the District to comply with the applJcable requirements of
Arizona law. which requi res that fee ownership of the Historic Fox Theatre remain vested In the
District. l'\evertheless, both Fox and the District intend for Fox to enjoy the benefits and suffer
[":"0010936.0001
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the burdens relatmg to the Historic Fox Theatre for the period beginnmg with the dale. Fox
origmally acquIred the Historic Fox Theatre untIl the expiration of the Lease, subject to any
subsequent transfer of the Lease by Fox m accordance with this Section 67, Oecause at the time
of transfer of title to the District , the District was obhgated to lease the Historic Fox Theatre back
to Fox for a lease term in excess of the useful life of the Historic Fox Theatre. The Dismcl and
Tucson acknowledge that for state and federal income tax purposes, Fox intends to treat the
Historic Fox Theatre as having been acqmred on the date Fox originall y acquired the Historic
Fox Theatre and hav ing been held by the Fox conti nuous ly thereafter through the date of any
such subsequent transfer of the Lease pursuant to thIS Section 67.

Date

'Tucson"
CITY OF Tucso~

,..,--_~-'6"-'_2"'0"'0"'5_
Mayor

2005
Date

This agreement has been submitted to the
undersigned attorney for the City of Tucson,
who has determined that this agreement is in
proper form and is within the powers and
authority granted under the laws of the State
of Arizona to the City of Tucson.

A~1I
"Fox"
Fox TUCSON THEATRE FOlY.\DATlON

"District"
Rio NUEVO MULTIPURPOSE FACll.lTIES
DISTRICT

Chainnan

AlTEST:

Dare

This agreemenl has been submitted to the
undersigned attorney for the Rio )J"uevo
Multipurpose Facilities Distnct, who has
detennined thal this agreement is in proper
form and is withi n the powers and authority
granted unde r [he laws of the State of
Arizona to the Board.

~,-",--,-~-----". =-;"-,=0,,,._-4<4,-,,==· =..=oIIT=--=-z1,-,"'/o5

Attorney ro District Dare

~~
Ellie Patterson. Pres ident

L
--- --- -

STATE OF ARlZONA )
County of Pima )ss.

t: () SgBS~'-;;--"~LLA_Nl]),---_S_W_O_RN_ _ T_O_ B_E_' FORE ME th is 21- day of June.
~u I 1 ,on behalf of the corporation.

2005 by
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EXHIBITS

Notary Public

1. Legal description of the Hlstoric Fox Theatre (see paragraph I)

2. Legal descript ion of Slar BUlldmg (see paragraph I)
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~ovember 20, 2000
RSE Job ~o. 0038

PAllCEL I

Legal Description

?ox T hectr-e: 17 W Congres 5

Exhibit 1 Page t of 6
to Exhibit 1 t o Resoiutio~ 20136

All that part ofBlock 196 of the City of Tucson. Pima County, Arizona, according to the official
Survey, field notes, and map as made and executed by S.W. Foreman and approved and adopted
By the Mayor and Common Council of said CIty (then Village) of Tucson. on June 26, 1872, a
Certified copy of which map is of record in the office of the County Recorder of Pima County,
Arizona In Book 3 of Maps and Plats at Page 70

COlVTh1ENCING at the present established southeast corner of said Block 196, being at the
Northwest corner ofNorth Stone Avenue and Congress Street;

THENCE Westerly upon the North line of Congress Street, a distance of 12.74 feet,;

THENCE cOQ.rinuing upon said North line of Congress Street. S 83°08'39" Wa distance of 64.09'
to a point;

THENCE N 06°51'21" W a distance of 19.84 feet to THE POINT OF BEG.I!'<-:'<l:NG;

THENCE S 83°07'47" W a distance of32.53 feet to a point;.

THENCE N 07°02'46" Wa dlstance of 48.33 feet to a point;

THENCE S 82°39'12"Wa distance of 107.15 feet to a point;

THENCE N 09°45 '49" W a distance of 91.31 feet to a point;

THENCE N 81°11 '21" E a distance 0[24.25' feetto a point~

THENCE S 07°39'30" E a distance of 15.72 feet to a point;

THENCE N 82°52'35" E a distance of 50.08 feet to a point;

THENCE N 79°53'10" E a distance of78.81 feet to a point;

THENCE S 10'07'24" E a distance of 6.50 feet to a point;

THE:"iCE S 79'52'36" Wa distance of9.98 feer to a point;

THE:"iCE 5 07°18'46" E a distance of 13.12 feetto a point,

THENCE S 82'41' 14" W a distance of 4.00 feet to a point,



Exhibit 1
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THEKCE S 11°57'03" E a distance of26.83 feet to a point:

THLl\CE S 10°00'05" E a dlstance of 18.50 feet to a point~

THE:;CE S 04°09'32" E a distance of3.80 reet to a point;

THE='lCE S 10°4] '22" E a distance of 10.20 feet to a pomt;

THENCE S OJ049'28" E a distance of 49.04 feet to the POINT OF TERVII:;ATIOX

g~f
~"'-
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Fox The a:r e : 27 ~ Co~g~ess

(Kitchen Parce l)

All that part of Block 196 of the City of Tucson, Pima County, Arizona, according to the official sUlYey, field notes,
and map as made and executed by S. W. Foreman and approved and adopted by the Mayor and Common Counci l
of said city (then Village) of Tucson, on June 26, 1872, Q c;;ertified copy of wt'lict1 map is of record in the offiGe of
tho County Reccrder of Pima County, Arizona, in Book 3 of Maps and Plats at page 70 thereof, and of that certain
strip lying between the orlglnal South line of said Block and the North line of Congress. Street. described as
follows:

BEGINNING at the pn.sent established Southeast comer of said Block 196, being at the Northwest comer of
North Stone Avenue and Congress Street;

THENCE Westerly along the North line of Congress Street, a distance of 118 feet, to the Southeast comer of
parcel descnbed in Book 34 of Deeds at page 848, sa id point being the TRUE POINT OF BEGINNING;

THENCE Norther1y to a point on a Southerly line of that certa In parcel convliiyed to Fox Tucson Theatre
Foundation by Deed recorded in Docket 11476 at page 4594;

THENCE Wa~9r1y along ~ald Southllrty Une, North 82 degrees 39 minutes 12 seel>nds west, a distane~ of 2S.73
feet to a Southwest comer of said Fox Tucson Theatre Foundation parcel;

rl"lE.'Il CE SOl.rth 07 degreeS' 02 minutes 46 seconds East, along a Westerfy line of said Fox Tucson Theatre
Foundation parc;el. a distance of 48.33 feet to a point on the North line of Congf!tS$ Street;

Thence West~rly, along the North line of Congress Street. to the TRUE POINT OF BEGINNING.
(Portion of JV Arb 44)
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Fox Th ea t re: Str i;> i n Ya r e

Approx 3 8 N Chur c h
52les History

Professional appraisal standards require 't:lat prior market activity affecting the subject property
be analyzed. Tnis includes current or recent offers to purchase, agreements of saie, options or
,Jj:s~,;~gs of the s~>b:J1.aa prope:7J', ,2.W .:v:-y C.()."VJ!')J:2r.c~ wjt~'W;. ~t Je.:asJ rJ:..e tJJ.l'"e!!"y~s of t..b.e .d:a.i.e of
valuation, if such are known to the appraiser CS.R. I-I (b) and 1-5 Ca) and (b)) .

The property was purchased by Reliance Centro Ltd, on 11/26/87 for $25,380, cash" during the
assemblage and development of the Reliance towers. Subsequently, mortgages encumbered the
entire package, including the subject site. Reliance remains on the mortgage, which is being paid
by the current O\\ol1ers, Lerdal Ltd. Partnership. Mr. Robert Schwartz purchased the !'No
adjoining parcels to the north and south together with the adjacent Arizona Daily Star building.
Mr. Schwartz contacted the then current owner of the property, Lerdal Ltd: Partnership,
Cummings-Baccus Interests, LC, to negotiate a purchase of the strip.. However no sale was
effected as, at that rime, as the adjoining properties had buildings on them and the owner of those
buildings had no use for the strip. The property, · is currently offered to the recent purchaser of
those parcels.

LEGAL DESCRIPTION:

Per Survey:

All that part of Lot 9 in Block 196 of the City of Tucson, Pima County, .A.Z, according to the
official survey, field notes, and map as made and executed by S. W. Foreman and approved and
adopted by the Nfayor and Corrunon Council of said city (then Village) of Tucson, on June 26,
1872, a certified copy of which map is of record in the office of the County Recorder of Pima
County, AZ in Book 3 of Maps and Plats at page 70, more particularly described as follows, to
wit:

Beginning at the Southwest corner of said Lot 9;
Thence Northerly along the West boundary line of said Lot 9, a distance of 54.16 feet to •
point, the TRUE POINT OF BEGINNING;
Thence Easterly and parallel with the South boundary line of said Lot 9 to a point on the
West boundary line of that portion of La! 9, conveyed to the Lyric Realty Company by Deed
recarded in Baok 137 of Deeds ofReal Estate at page 110 thereof,
Thence Northerly along the West boundary line of said portion ofLo! 9 conveyed to the said
Lyric Realty Company to the North boundary line ofLot 9;
Thence Westerly along the North boundary line of Lot 9 to the Nonhwest corner of said Lot
9·,
Thence Southerly along the West boundary line of said Lot 9 to the TRUE POINT OF
BEGINNlNG.
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Fox ':'heat.re : Vacant Lo t
App=ox 38 N Church

Tna: portio!:' ofLot 9 in Block 196 of (ity ofTucso:l, Pima County, A-izona, acecrCiDg
to the of'fi.dal sUI"'yey, field notes, and map as m.ade and executed by S. W. Foreman and
3;'PT'Oved and adopted by the 1'-fayor and Corrmon Co\lI1cil ofstid cir'J (th~ Vm"'ge) of
Tucson, en J1Dle 26, 1812) a c:r.ified copy ofwhich map is ofrecord in the office of the
CouIlty Recorder ofPima County, Arizona, in Book 3 ofMaps and Plats at poge 70
theTeO~ d:scrJJed as follcvts:

BEG.lNND':G at the Southwest corner efLat 9; tbt:nce ~ort..:\crly along the West
boundary thereof a dist<mce of54.16 feot to the POIN, OF BEGINNING;

THH>lCE wt::rly and parallel wiIh the Sm.'th boundary line ofLot 9 to the West
bo1lI!.6rry cfthar po:rtOQ efLot 9COD~ to L)'ric Realty Company by De::d recoroer in
Book 137 of Deeds of Real Esiate at page lIO,

THENCE Northerly along the West..-!y boundary line of said property to the NorJrwest
corner ofsaid property and beiog on the North line afLot 9;

1J-.:ENCB Westerly along the Not"Jierly line of Lot 9 to the Northwest comer thereof;

THE."!CE Sooth<rly along the Westerly line ofLot 9 to the POINT OF BEGINNING.
(N.tu'b 92)
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Exhibit 2 Page 1
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AU that portion of Lot 9, Block 196 of the CTIY OF TUCSON? Pima County, Arn:ona,
according to tne official survey, fieJd notes, and map as made and a~cuted by S. W.
Forern:ln and approved and adopted by the Mayor and Common Council of said city (then
Vmage) of Tucson, on June 26, 18i2: a certified copy of which map is of n:cord in the office
of the County Recorder of Pima County, Arizona, in Book 3 of Maps and Plats at page 70,
described as follows;

BEGI.'1"'NL'fG at the Southwert corner of Lot 9;

thence No rtherly along the West boul1dary ofsaid Lot 9, a distance of 2-9.5 feet;

thence Easterly and parallel with the South troundsry line of said Lot 9 to a point on the
Wen boundary line of the property described in Deed recorded in Book 137 of Deeds at
page U O;

thence Southetly and along the West bound:u-y line of aforesaid property~ a distance of
29.5 feet, said point bein: the Southeast corner of said Lot 9;

thene< Westerly a distance of 83 feet to the POlli"T OF llEGINNlNG.

(JV ARll93)
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AZ S~ar Bl dg ; 30 N Church

ExhiDit"2 Page 2 of 2

LEGAL DESCRIPTION FOR ELECTRIC EASEMENT

A 10' I/','ide Strip Of Land For EJectrica! Transmission Purposes, Ly ing 5 Feet To Either Side Of
The Centerline, Further Described As FoJlmvs.

All That Portion Of Lot 8 Of Block 190 Of The City Of Tucson, Pima County, Arizona, According
To Tne Official Survey, Field Notes And Map A~ Made And Executed By S, W. Foreman And
Approved And Adopted Ey The Mayor And Common Council Of Si;id City (Then VWage) Of
Tucson, On June 26, 1872, A Certified Copy Of Which Map Is Of Record In Tne Office Of The
County Recorder Of Pima County, Arizona, In Book Three Of Maps And Flats At Page 71 , More
Particularly Oeserlbad As Follow'S:
Commencing At The Northwest Comer Of Said Lot 8;
Thence Southerly Along The West Une Of Said Lot 8, A Distance Of 15 Feet To The Point Of
Beginning;
Thence Easterly Along A Une Parallel To Tne North Lin':! Of Said Lot 8, A Distance Of75 Feet
To The Point Of Terminus.

Together With An Easement For An Electrical Transformer, More Particularly Described As
Follows:
Commencing At The South\"1eSt Comer Of Lot 9 Of Said Block 196 Of Ci1¥ Of Tucson:
Thence Northerly, Along The West Line Of Said Lot 9, A Distance Of 54.16 Feet To A Point
Thence Easterly, Along A Line Parallel To The Sol1tt'l. Une Of Said Lot 9 To A Point On The
w.est Boundary Une Of The Property Described In Deed Recorded In Book 137 Of Deeds At
Page 110. Said Point Being The Poirlt Of Beginning.
Thence Southv.-esteriy, A Distance Of 8 Feet To A Point;"
Thence Northwesterly, A Distance Of 15 Feet To A Point;
Thence Northeasterly, A Oist,mce Of 13.90 Feet, More Or Less, To A Point On The South Une
Of The North 7 Feet Of The East 7 Feet Of Said Lot 8;
Thence Easterly, Along Said South Line A Distance Of 6.43' More Or Less To A Point On The
East Line Of Said Lot 8 Which Is 7 Feet Southeriy Of The Northeast Comer Of Said Lot 8;
Thence Southerly, Along The East Line Of Said Lot 8, A Distance Of 14.78 Feet, More Or Less,
To The Point Of Beginning.


